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MEMORANDUM
TO: Shawn Hamilton, City Manager
FROM: Howard C. Jablecki
DATE: June 5, 2014
RE: Farmers Insurance Flood Litigation

As you are aware, a lawsuit has been filed on behalf of Farmers Insurance against all
Cook County municipalities. Similar lawsuits have been filed in other countles. The Complaint,
as currently pled, contains claims for 1) failure to maintain property pursuant to 745 ILCS 10/3-
102(a); (2) fallure to remedy an unreascnably unsafe condition in its sewer system pursuant to
745 ILCS 10/3-103(a); and takings in violation of Article |, Section 15 of the lllinois Constitution
and the Fifth Amendment to the US Constitution. The Complaint seeks certification of a class of
plaintiffs, and essentially seeks to recover monies paid out by Farmers to its insured for flood
claims relating to an April 17-18, 2013 rain event.

Prior to service on any parties, Leyden Township filed a notice to remove this matter
from Cook County Circuit Court to the Federal Court for the Northern District of lllinois. The
bases for the removal stem from the federal Constitutional taking claim, and the Class Action
Faimess Act, which gives original jurisdiction to the federal courts for class actions claiming in
excess of $5 million where one plaintiff is a citizen of a different state than any defendant (in this
case Farmers Insurance Exchange is registered in California).

Most defendants have been served with the Complaint. Although we have strong
arguments to serve as the basis for a motion to dismiss the current complaint, Plaintiffs
previously indicated they would be filing an amended complaint that would have dramatically
changed the actions and issues pled by: 1) removing the class action claim and request for
class certification; 2) removing of the federal takings claim (which will eliminate the federal
jurisdiction and likely remand the case to state court); and 3) including a single subrogation
claim made on behalf of Farmers and their policyholders.

However, on June 3, 2014, instead of seeking leave to file an amended complaint,
Farmers filed a voluntary dismissal of the lawsult. In a newspaper article, Farmers indicated its
motivation for the suit was to “encourage cities and counties to do more to reduce the risks of
future flooding.” Regardless of the intent stated to the press, Farmers still has the opportunity to
amend and re-file this action within the one year tolling period provided for voluntary dismissals.
We will notify the City should any such refilling occur.

If you have any questions or need any additional information, please let me know.

Cc:  Kathle Henn
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